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Is The Martian Just The Latest Example Of A Way
To Avoid Liability Copyright Infringement In
International Waters?
BY BRITTANY BINDEROFF / ON APRIL 26, 2016

The 2015 Golden Globe winning Best Motion Picture Musical or Comedy, The Martian,[1] is a
movie about an astronaut, played by Matt Damon, who was left stranded on Mars after being
presumed dead as the result of a storm.[2] He ended up surviving and was left to find a way
to signal Earth that he was alive.[3] Many people may not connect this movie with copyright
law, but about three-fourths of the way through the movie, Damon’s character makes the
following statement: “I’ve been thinking about law on Mars. There’s an international treaty
saying that no country can lay claim to anything that’s not on Earth. By another treaty, if
you’re not in any country’s territory, maritime law applies. So Mars is international waters…the
second I walk outside I’m in international waters. So I’m going to be taking a craft over in
international waters without permission, which by definition…makes me a pirate.”[4] Although
not specifically referring to copyright law, it isn’t hard to see the huge issue that this quote
exemplifies: people in international waters, and other negative spaces, know that they are
outside the jurisdiction of any country and can, therefore, break any laws, including copyright,
that they want to without having to face consequences.
Given the evolving nature of international relations, heightened by the globalization of world
economies[5] and major technological advances,[6] international law is becoming much more
intertwined with domestic law. With copyright law, “as the marketplace becomes more
international, the ability to exploit copyright material abroad becomes much
easier.”[7] Protected works are reaching individuals throughout the world thanks to the
Internet and advanced digital communications, international newspapers, multi-national
corporations and global travel.[8] Consequentially, United States courts have more and more
often found themselves entangled in transnational copyright disputes.[9] Copyright law,
however, operates territorially, as mandated by the Berne Convention, and the U.S. Copyright
Act has no extraterritorial effect.[10] Regardless, circuit courts have begun to apply domestic
law to infringements that have occurred entirely abroad.[11]
However, there is an even larger problem involving copyright infringement outside of the
jurisdiction of any country. The Martian is only the latest example in a trend of individuals and
companies finding ways to exploit the lack of law, and therefore avoid liability, for copyright
infringement in international waters. Individuals and corporations have been devising and
experimenting with ways to avoid domestic copyright laws while on the high seas because
international waters are one of the few areas in the world where no country can claim
complete control over.[12]

In the 2009 case of Jacobs v. Carnival Corp.,[13] Carnival Cruises was held not to be liable for
copyright infringement for putting on an unlicensed production of Grease because the ship
was sailing outside of the U.S.’s jurisdiction (i.e. more than 12 miles out into international
waters). If taking place on U.S. soil, these performances would clearly require a
license.[14] However, being that this performances took place on a cruise ship sailing in
international waters,[15] once the ship was outside the 12 nautical mile range of U.S. territory,
the ship was in the proverbial no-man’s land,[16] and therefore U.S. copyright laws no longer
applied because they have no extraterritorial effect.[17]
The other case documenting this problem involves one of the top BitTorrent websites, The
Pirate Bay (TPB), which is an online index of digital content where visitors can search,
download and contribute magnet links and torrent files, which facilitate peer-to-peer (“P2P”)
file sharing among users of the BitTorrent protocol.[18] In 2012, TPB, on its blog page,
announced a proposed plan to fly file-sharing drones in international waters to avoid
copyright liability of any nation.[19] By launching their servers through GPS-controlled drones
and moving them over international waters, TPB would be able to avoid criminal and civil
liability for copyright infringement.[20] Just as with cruise ships publicly performing musical
theater works in international waters, TPB providing copyrighted infringement in international
waters would allow them to have a good argument that they are free from the laws of any
jurisdiction.[21]
The nineteenth century saw a movement to institute a “universal law of copyright…[in] a single
code, binding throughout the world.” The Berne convention revisions in the twentieth
century incrementally approached this ideal by compelling Berne countries to assure
increasingly broader and stronger minimum rights. Advancements in technology and media
stimulated these revisions and we now live in a digitally connected world whereby individuals
in one country are connected with individuals everywhere else in the world. Cruise ships
carry people from one state and/or country to another. Geography is largely irrelevant in P2P
file sharing; “[a] computer logging on in Bombay or Brussels becomes part of the same
network as a computer in Pittsburgh.” And, with NASA planning a mission to Mars, like
in The Martian, space shuttles will be carrying people into outer space, another area of
international waters.
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We need a broader understanding of international copyright lawmaking because right now,
there is a gap in copyright protection. The currently proposed solutions, including the
predicate-act doctrine, only go so far. They do not help when the infringement occurs in an
area where there is no governing law. We need another solution.
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